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November 29, 2021

Re: Occupational Safety and Health Administration’s Advance Notice of Proposed
Rulemaking on Heat Injury and Iliness Prevention in Outdoor and Indoor Work Settings
(Docket No. OSHA-2021-0009)

To whom it may concern:

On October 27, 2021, the Occupational Safety and Health Administration (OSHA)
published an advance notice of proposed rulemaking on heat injury and illness prevention in
outdoor and indoor work settings. The Sabin Center for Climate Change Law of Columbia Law
School commends OSHA on this initiative, which will be critical in combatting extreme heat, the
most lethal climate disaster of our time.?

The Sabin Center submits these comments to encourage OSHA to utilize this rulemaking
to ensure that its workplace heat protections extend to incarcerated workers in federal prisons
and federal corrections officers. As the Sabin Center documented in a 2015 report written by
Daniel W. E. Holt, prison inmates and correctional officers are particularly vulnerable to heat
stress.? Correctional facilities—including federal prisons—are frequently overcrowded, leading
to increased heat and humidity.2 Furthermore, risk factors for succumbing to heat-related
illness—including advanced age, poor mental and physical health, and the use of medications—
are common among U.S. inmates.*

Per a 2014 report in the American Prospect, the United States prison system houses
roughly 870,000 working inmates, which equates to about half of the population currently
incarcerated in prison.®> Outside of several limited exceptions, all able-bodied federal
prisoners are required to do some work.8 Many federal inmates perform industrial work
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for UNICOR,7 also known as Federal Prison Industries,® a government corporation that operates
eighty-three prison factories across the country,® but which the DOJ Office of the Inspector
General has reported does “not sufficiently value worker safety and environmental protection.”0
These inmates perform an array of jobs that includes cooking, cleaning, laundry, maintenance,
manufacturing, agriculture, construction, and firefighting.! Critically, many federal inmates
perform jobs that place them within OSHAs jurisdiction.

As OSHA has previously stated, “when inmates are required to perform work similar to
that outside of prisons, e.g., farming, industries, machine operations, etc., the applicable
protections open to anyone else in similar situations should apply.”'2 OSHA has additionally
confirmed that, “[b]ecause the Federal Bureau of Prisons is part of the Department of Justice, an
Executive Branch agency, Federal prisons must comply with OSHA standards . . . wherever
applicable.”® As a result, OSHA’s workplace heat standard should account for and seek to
correct the disproportionate heat exposure of incarcerated workers and correctional officers.

Extreme heat exposure among incarcerated workers and correctional officers is relevant to
several questions that OSHA raises in its advanced notice of proposed rulemaking, namely:

« Are there industries, occupations, or job tasks that should be considered when evaluating
the health and safety impacts of hazardous heat exposure in indoor and outdoor work
environments?4

« In addition to traditional work arrangements, are there specific types of work
arrangements or multi-employer work arrangements that should be considered when
evaluating the health and safety impacts of hazardous heat exposure in indoor and
outdoor work environments?'°
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« Are there specific populations facing disproportionate exposure to or outcomes from
hazardous heat in indoor or outdoor work settings?16

Since incarceration in the United States disproportionately affects people of color and low-
income individuals,!” extreme heat in prisons likely disproportionately impacts those same
populations. Yet there is a dearth of data on the occupational health on inmates, including data
pertaining to the health and safety risks of extreme heat.1® For example, many key data sources
that factor into the Center for Disease Control’s National Institute for Occupational Safety and
Health’s (NIOSH) Worker Health Charts clearly announce that they are limited to non-
institutionalized populations.!® In addition, the Environmental Protection Agency’s recent report
on the relationship between climate change, social vulnerability, and labor, titled Climate
Change and Social Vulnerability in the United States: A Focus on Six Impacts, used American
Time Use Survey data to calculate the percentages of all workers, weather-exposed workers, and
workers in specific weather-exposed industries that have characteristics associated with social
vulnerability.20 As the sample of workers included in the American Time Use Survey is
“composed of the civilian, noninstitutional population residing in occupied households in the
United States,” incarcerated workers were left out of the data undergirding EPA’s report.?!
OSHA should utilize this rulemaking process to ensure that data pertaining to the extreme heat
exposure of working inmates is gathered in a way that is administratively actionable.

One key to doing so will be to more rigorously inspect federal prisons and associated
workplaces, such as Federal Prison Industries facilities. Current OSHA guidance limits
meaningful inspection of workplace conditions in several important ways, including by allowing
facilities to refuse OSHA actions, disallowing cameras during inspection, excluding inmates
from safety discussions, and permitting facilities to dismiss OSHA representatives at any time
and complete the inspection themselves.??2 OSHA’s workplace heat standard should include
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inspection mechanisms that apply to federal prisons and associated workplaces, to ensure that
OSHA can track and enforce violations of the standard.

As mentioned above and detailed in the Sabin Center’s 2015 report, the Bureau of Prison’s
17,0642 correctional officers are also disproportionately impacted by extreme heat exposure.?*
That said, much like the dearth of information pertaining to incarcerated workers’ occupational
health, there is a “paucity of information on [correctional officers’] physical health, particularly
as it relates to their susceptibility to heat stress, [that] makes it difficult to gauge what adaptive
measures may be needed to ensure their wellbeing.”?®> OSHA’s workplace heat standard should
thus include mechanisms for gathering such information and incorporating adaptive measures
tailored to U.S. prisons and jails.

Thank you for the opportunity to submit the above comments as OSHA begins to develop
its critically important workplace heat standard. Please feel free to contact the Sabin Center with
any questions.

Sincerely,

G €4

Jacob Elkin

Climate Law Fellow

Sabin Center for Climate Change Law
(212) 854-7794
jacob.elkin@columbia.edu
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